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FI NAL ORDER GRANTI NG MOTI ON FOR REHEARI NG AND SUPPLEMENTI NG
FI NAL ORDER OF DECEMBER 19, 2003

A Final Oder entered Decenber 19, 2003, in this case
awards Petitioners $5722.20 in attorneys' fees for an earlier,
successful rule challenge. The Final Order rejects Petitioners
claimfor costs of $2472.50. This is the expert witness fee of
M. E. Gary Early, an attorney who testified in support of
Petitioners' claimfor attorneys' fees. M. Early testified
pursuant to a contract calling for paynent for his testinony,
and he expected conpensation for his testinony.

On January 2, 2004, Petitioners filed a Motion for
Rehearing requesting reconsideration of the portion of the Final
Order declining to award as costs M. Early's expert w tness
fee. The Mdtion for Rehearing raises two points: the Final

Order fails to explain why the Administrative Law Judge rejected



Petitioners' claimfor the cost of M. Early's expert wtness
fee and the Final Order errs in rejecting this claimbecause the
Adm ni strative Law Judge | acks the discretion not to award this
cost item This Order supplenments the Final Oder because the
first contention is correct, although the second contention is
not .

In Travieso v. Travieso, 474 So. 2d 1184 (Fla. 1985), the

Fl orida Suprenme Court applied Section 92.231, Florida Statutes,
to a request for costs that included the expert witness fee of a
| awyer who had testified as to the reasonabl eness of attorneys'
fees. Travieso is of obvious inportance in identifying the
ci rcunmst ances under which a court may award as costs the expert
w tness fee of a |lawer testifying about attorneys' fees.
However, it is not entirely clear that Travieso applies to this
case. Section 92.231(1), Florida Statutes, applies to judicial
actions, not admnistrative proceedings. The authority for
awardi ng costs in this case is Section 120.595(3), Florida
Statutes, not Section 92.231, Florida Statutes. Section
120.595(1)(e)2, Florida Statutes, defines "costs" as the word is
used in Chapter 57, Florida Statutes, not Section 92.231,
Fl ori da Stat utes.

Nonet hel ess, both statutes address costs, and Section
120.595(3), Florida Statutes, has not generated the case | aw

t hat has construed Section 92.231(1), Florida Statutes, and



ot her cost statutes. This Order therefore assunes that Travieso
applies to this case. However, the application of Travieso and
subsequent cases cannot override the limtation in Section
120.595(3), Florida Statutes, of any cost award to "reasonabl e”
cost s.

The Suprene Court stated in Travieso

We hol d that pursuant to section 92. 231,
expert witness fees, at the discretion of
the trial court, may be taxed as costs for a
| awyer who testifies as an expert as to
reasonabl e attorney's fees. W do not hold
that such expert w tness fees nust be
awarded in all cases. Cenerally, |awers
are willing to testify gratuitously for

ot her | awyers on the issue of reasonable
attorney's fees. This traditionally has
been a matter of professional courtesy. An
attorney is an officer of the court and
should be willing to give the expert
testinony necessary to ensure that the trial
court has the requisite conpetent evidence
to determ ne reasonable fees. Only in the
exceptional case where the tinme required for
preparation and testifying is burdensone,
shoul d the attorney expect conpensati on.

474 So. 2d at 1186.

The two di ssents underscore the holding of Travieso that a
trial judge has the discretion to award an expert w tness fee
for a lawer testifying about reasonabl e attorneys' fees.
Justice Overton's di ssent argues for a ruling prohibiting such
an award in all cases. 474 So. 2d at 1187-89. Justice
Ehrlich's dissent argues for a ruling requiring such an award in

all cases. 474 So. 2d at 1187. Both dissents object to the



di scretion that the majority opinion has clearly left to the
trial court.

I n one respect, though, Travieso is anbiguous. It is
uncl ear fromthe cited | anguage whet her the discretion of the
trial court not to award an expert witness fee is |limted to the
situation in which the testifying | awer has testified for free
or at | east should have testified for free, given the sinplicity
of the matter and the little time required. For exanple, a
testifying | awer m ght spend be consi derably burdened anal yzi ng
the record in a conplicated case. |If the trial court attaches
l[ittle or no weight to the lawer's testinony, Travieso is
uncl ear as to whether the trial judge has the discretion not to
award the testifying | awyer's fee anong the costs. Subsequent
case | aw has not resol ved such narrow questions, but has instead
westled with the broader question of whether the trial judge
has any discretion at all.

In B & H Construction & Supply Co., Inc. v. Tall ahassee

Community Coll ege, 542 So. 2d 382 (Fla. 1st DCA 1989), the First

District Court of Appeal applied the Travieso case, noting that
the Suprene Court had held that the award of a | awer's expert
wi tness fee, in connection with his or her testinobny concerning
attorneys' fees, is "wthin the discretion of the trial court."”
542 So. 2d at 391. The First District expressly rejected

| anguage from Straus v. Morton F. Plant Hospital Foundati on,




Inc., 478 So. 2d 472, 473 (Fla. 2d DCA. 1985), that interpreted
Travieso to nmean that "an award of costs for an attorney who
testifies as to the reasonabl eness of fees is discretionary only
where the attorney does not expect to be conpensated for his
testinony." 542 So. 2d at 391-92. The First District remanded
the case to the trial court, which had refused to award the fees
of a lawer testifying as to reasonable attorneys' fees, so that
the court could explain how (or whether) it had exercised its
di scretion in accordance with Travi eso.

Petitioners rely on a nore recent First District case,

Estate of McQueen v. First GQuaranty Bank & Trust Conpany, 699

So. 2d 747 (Fla. 1st DCA 1997), in support of their assertion
that the trial court |acks the discretion to refuse to award
expert witness costs of a |awer testifying as to attorneys
fees, if, as here, the lawer had a contract and expected to be
conpensat ed.

McQueen omts any nmention of B & H Construction. MQueen

cites approvingly Stokus v. Phillips, 651 So. 2d 1244 (Fla. 2d

DCA 1995), in which the Second District, in reliance upon its
earlier Straus decision, interpreted Travieso to nean that the
trial court lacks the discretion not to award expert w tness
fees as costs, if the testifying | awer expected to be
conpensated. However, this portion of McQueen is nerely dictum

The pertinent holding in McQueen is to reverse and remand the



final judgment with directions that the trial court rule on the
claimfor costs.
As between the First District's holding in B &H

Construction and its dictumin McQueen, the better approach is

not to require the award of costs in all cases in which the
testifying attorney seeks conpensation. First, MQueen's dictum
relies on a Second District case that relies on an earlier
Second District case that the First District has already
rejected, in an opinion of which the McQueen court was possibly
unaware. Second, a McQueen approach ignores the restriction in
Travieso that costs for such fees may only be awarded in the
"exceptional case where the time required for preparation and
testifying is burdensone.” Third, a McQueen approach
essentially rejects the position of the mgjority in Travieso and
adopts instead the dissenting opinion of Justice Ehrlich, which
is that the trial court should be required to award such costs
in all cases. The only difference between the M Queen hol di ng
and the Ehrlich dissent is that the McQueen hol ding requires the
| awyer seeking costs to have sufficient foresight to "require”
his or her expert witness to sign a contract stating that the

W t ness expects conpensation. The MQueen approach clearly
elimnates the trial court's discretion in all cases but those

i nvol ving lawyers uninfornmed of this sinple device and hastens



t he di sappearance of the professional courtesy that the Travieso
Court endor sed.

Qutside of the Second District, Florida appellate courts
have recogni zed the discretion afforded trial courts by

Travieso. . Gonzalez v. Veloso, 731 So. 2d 63 (Fla. 3d DCA

1999) (trial court's denial of expert wi tness fees not an abuse

of discretion, citing Travieso and other cases); Rivers v.

| nt egon General Insurance Corporation, 719 So. 2d 384 (Fla. 4th

DCA 1998) (per curiam trial court's denial of expert wtness
fees not an abuse of discretion, having considered Travieso);

and United State Fidelity and Guaranty Co. v. Rosado, 606 So. 2d

628 (Fla. 3d DCA 1992) (per curiam trial court's award of
expert witness fee reversed on authority of Travi eso because the
sinply personal injury protection case that settled six days
after filing was not an "exceptional case where the tine
required for preparation and testifying is burdensone") wth

Rock v. Prairie Building Solutions, Inc., 854 So. 2d 722 (Fl a.

2d DCA 2003) (citing Stokus v. Phillips, 651 So. 2d 1244 (Fl a.

2d DCA 1995), court reverses trial court's refusal to award
expert witness fee to testifying | awer and awards $1000).
However, even a nenber of the majority in Rock questions
the direction that the Second District has taken since Travieso.
The concurring opinion in Rock notes that Stokus relied on an

earlier Second District case, Straus (which is the case that the



First District declined to followin B & H Construction), in

hol ding that Travieso requires the award of such expert fees in
all cases in which the testifying | awer expects conpensati on.
The concurring opinion adds that Stokus and Straus

appear to have read Travieso nore broadly
than is warranted by its | anguage. Rather
than elimnating the trial court's

di scretion, Travieso suggested what a trial
court mght considering in exercising its
discretion. See B & H Constr. & Supply Co.
v. [Tal |l ahassee Community Col | ege], 542 So.
2d 382, 291-92 (Fla. 1st DCA 1989).

However, in light of this court's decisions
in Stokus and Straus, and in the absence of
anything in the record reflecting why an
award was not made, | agree that the tria
court erred by not taxing as a cost the fee
charged by M. Pettit.

854 So. 2d at 726 (Silberman, J., concurring).

A recurring thene in the case law is that an appellate
court will remand to the trial court, if the |atter has not
rul ed on the request for costs or has ruled and i nadequately
expl ai ned how his or her ruling exercises the discretion
afforded the trial courts by Travieso. This O der now expl ains
why, under Travieso, Petitioners are not entitled to an award of
costs of M. Early's expert w tness fee.

This fee case and the underlying rule challenge do not
present the "exceptional case where the tine required for
preparation and testifying is burdensone.” Respondent never

contested the reasonabl eness of the hourly rates clained.



Respondent di sputed the anount of hours, although nost of
Respondent's di spute seens to have taken the formof an attack
on the evidentiary ruling, affirnmed in Stokus, that the invoices
wer e conpetent substantial evidence on which the Admi nistrative
Law Judge coul d base an award.

As discussed in detail in the Final Order, the underlying
rul e chall enge was sinple. Analysis of the invoices and the
val ue of the work of Petitioners' counsel was not burdensone.

Notwi t hstanding M. Early's professional distinction, his
testinmony in this case concerning the anount of attorneys' tine
reasonably required did not prevail and nerited little weight in
arriving at reasonable attorneys' fees. At this point, the
amount that Petitioners seek for M. Early's tine is 43 percent
of the reasonabl e attorneys' fees thensel ves.

For all of these reasons, the Adm nistrative Law Judge has
exercised his discretion not to award any part of M. Early's
expert witness fee as a cost in this case. Alternatively,
Petitioners are not entitled to this cost item because, under
the circunstances descri bed above, neither it, nor any |esser
anount, is a "reasonable" cost, within the neaning of Section
120.595(3), Florida Statutes.

It is

ORDERED t hat the Mdtion for Rehearing is granted,

Petitioners' request for the cost of M. Early's expert w tness



fee is denied inits entirety, and the Final Order issued
Decenber 19, 2003, is supplenented by this O der.
DONE AND ORDERED this 7th day of January, 2004, in

Tal | ahassee, Leon County, Florida.

bebs 40l

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 7th day of January, 2004.
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Brenda D. Hyatt, Bureau Chi ef
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407 Sout h Cal houn Street

Mail Station 38

Tal | ahassee, Florida 32399-0800

Richard D. Tritschler, General Counse
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The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810
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WIlliamN. G aham Senior Attorney

Raynmond C. Conklin, Senior Attorney

Departnment of Agriculture and
Consumer Services

Mayo Buil ding, Suite 520

407 Sout h Cal houn Street

Tal | ahassee, Florida 32399-0800

Paul R Ezatoff

Thomas A. Range

Katz, Kutter, Alderman & Bryant, P.A
106 East Col | ege Avenue, 12th Fl oor
Post O fice Box 1877

Tal | ahassee, Florida 32302-1877

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
St atutes. Review proceedi ngs are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are conmenced by filing
the original Notice of Appeal with the agency clerk of the
Division of Adm nistrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the District Court of

Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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